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Abstract

This article examines the international assistance
and cooperation (LAC) under the international
law. 1t discusses human rights obligations regarding
LAC in health taking into acconnt international
legal foundations and drawing core principles based
in the right to health normative features. 1t also
suggests that extra-territorial responsibilities should

apply in order to prevent human rights violations in
the contexct of 1AC.
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Resumen

El artienlo analisa la cooperacion y asistencia
internacional (LAC, en inglés) a partir del derecho
internacional. Discute las obligaciones de derechos
humanos sobre LAC en salud tomando en cuenta
los marcos legales y diseriando los principios centrales
con base en los elementos normativos del derecho a
salud. También sugiere que las responsabilidades
exctraterritoriales debrian aplicarse para prevenir

violaciones de los derechos humanos en el context
de la LAC.
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1. Introduction

International Assistance and Cooperation (IAC) is an old practice among
states. In the aftermath of World War II, the need to target developing countries
and those affected by armed conflicts had been strengthened. In 1944, the Bretton
Woods Conference institutionalized the first policies on technical cooperation.
However, after more than sixty years of donor-dictated' practices, the approaches to
IAC in health have attracted criticisms. For instance, in 2008, a workshop conducted
by the University of Oxford’s Global Economic Governance Programme gathered
Ministers and other high level authorities on health from developing countries to
discuss their states’ agenda for global health (GEGP, 2008, P.2). One issue that arose
from the discussions was how IAC was contributing to weaken national responses
instead of promoting ownership and development. The traditional imposition
of donors’ own agendas and means of implementing, evaluating and monitoring
was said to be undermining the ‘recipient’ country own needs and perspectives.
In the words of one of the participants of the aforementioned workshop: “We
[developing countries] want to work with them [the donors| not to be told what to
do by them” (GEGP, 2008, P.2).

It is well accepted that countries should engage in IAC. This is one of
the purposes of the United Nations?, the Organisation of American States’, the
African Union* and other coalitions of countries. However, there is considerably
less agreement as to the IAC’s precise nature.

Many authors discuss IAC as a political relationship. For Axelrod and Keohane
(1985, P. 253), for instance, IAC is a political relationship that “can be designed to
help a few at the expense of the rest”, based on games of bargaining. Other authors
believe that IAC is solely based on international agreements and solidarity. On the
other hand, Skogly (2006), Salomon (2010), Mesquita, Hunt and Khosla (2010) draw
our attention to several international instruments, including human rights treaties,
which impose obligations on states that include IAC in their provisions. Regarding
the IAC in health, Mesquita, Hunt and Khosla (2010, P.105) define it as a human
rights responsibility. While exploring the conceptual framework on economic, social
and cultural rights, the authors stress the human rights obligations established by

Also known as ‘top-down’ practices, these initiatives lack dialogue in considering the beneficiaries’ real
needs. They also can be characterised by imposing conditions for their implementation that, not rarely, have
the potential to undermine part of the efforts to reach their aims.

Article 1(3) of the United Nations Charter establishes, as one of its purposes: “To achieve international
co-operation in solving international problems of an economic, social, cultural, or humanitarian character,
and in promoting(...)”. In addition, its chapter IX addresses international economic and social cooperation.
Article 2(f) of the OAS Charter establishes as one of its purposes: “To promote, by cooperative action,
their economic, social, and cultural development”.

Article 2(1)(e) of the African Union Charter establishes as one of its purposes: “To promote international
cooperation, having due regard to the Charter of the United Nations and the Universal Declaration of
Human Rights”.
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several treaties, including “soft law” instruments. In this way, this article explores
the relationship between IAC and the right to health. While bringing arguments that
sustain the existence of human rights obligations within IAC initiatives, it will focus
on the obligations related to the right to health.

2. International legal foundations

At the global system for the protection of human rights, the Universal
Declaration on Human Rights (1948), the ICESCR - International Covenant
on Economic, Social and Cultural Rights (1976), the Convention on the Rights
of the Child (1990), the Convention on the Rights of Persons with Disabilities
(2000) and the International Convention for the Protection of All Persons from
Enforced Disappearance (2010) provide additional provisions concerning States’
responsibility on IAC.

Under ICESCR, the formulation of the right to health provided by article
12 reads in conjunction with article 2(1), which determines the State’s obligations
“to take steps, individually and through international assistance and cooperation,
especially economic and technical”. Also, in its General Comment 3, the Committee
on the Economic, Social and Cultural Rights emphasizes that:

in accordance with Articles 55 and 56 of the Charter of the United
Nations, with well-established principles of international law, and
with the provisions of the Covenant itself, international cooperation for
development and thus for the realization of economic, social and cultural rights is
an obligation of all States (CESCR, 1991, Para.14. Emphasis added).

Similarly, under the Convention on the Rights of the Child, the obligation
related to IAC is placed in the core articles of the instrument. Therefore, article
4 on the general obligations provides that “with regard to economic, social and
cultural rights, States Parties shall undertake such measures to the maximum extent
of their available resources and, where needed, within the framework of international
co-gperation” (emphasis added). Further, article 24(4), especially regarding the right
to health, provides as follows:

States Parties undertake to promote and encourage international co-
operation with a view to achieving progressively the full realization
of the right recognized in the present article. In this regard, particular
account shall be taken of the needs of developing counttries.

The Convention on the Rights of Persons with Disabilities also addresses the
obligation of IAC in article 4(2). Further, article 32 explicitly addresses international
cooperation, placing some necessary measures concerning the rights of persons
with disabilities. Similarly, the International Convention for the Protection of All
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Persons from Enforced Disappearance in its article 15 is explicit to establish that
states should cooperate with each other to assist victims of enforced disappearances.

Despite their non-binding nature, other instruments can also be used to guide
interpretation and implementation of binding provisions. In 1978, the Alma-Ata
Declaration (1994) stated the importance of IAC in tackling the barriers for the
realisation of the right to health. It was followed by other several declarations,
including the Declaration on the Right to Development (1986), the Vienna
Declaration and Programme of Action (1993), the Cairo Declaration on Population
& Development (1994), the Copenhagen Declaration (1995) and the Oslo
Declaration “Foreign Policy and Global Health Initiative” (2007), which are also
examples of states’ commitment to strengthen and intensify IAC. It is well accepted
that the Declaration on the Right to Development and other related instruments
have particular importance to IAC in health (MESQUITA, ET AL, 2010, P.110-
111). While regarding development, as “the constant improvement of the well-being
of the entire population and of all individuals” (Preamble, Para.2), the declaration
stresses the state’s “duty to co-operate with each other in ensuring development
and eliminating obstacles to development” (Art. 3(3))°. Moteover, Salomon claims
that the right to development is conditioned by IAC (2010, P.128), emphasising the
importance of IAC’s initiatives.

In the context of HIV, several non-binding instruments emphasize the state’s
responsibility towards IAC. For instance, in 2000 the Millennium Declaration was
explicit on including the combat to HIV/AIDS® and the states’ responsibility
to strengthen and intensify IAC. The declaration also places the following as
fundamental values to international relations: freedom, equality, solidarity, tolerance,
respect for nature and shared responsibility (UN, 2000, Para.0).

Further, in 2001, the UN Declaration of Commitment on HIV/AIDS
(hereinafter UNGASS Declaration) urged for the intensification of regional,
subregional and interregional cooperation and the strengthening of international
and regional cooperation (UNGASS, 2001, Paras.27;73). Other UN resolutions
also follow the same arguments. At the regional level, similar initiatives seek to
strengthen IAC in order to promote the right to health. For instance, in the Inter-
American system, the ‘Protocol of San Salvador’ (1992) on economic, social and
cultural rights, article 10 (right to health) read in conjunction to article 1 (obligation
to adopt measures) requires that states “undertake to adopt the necessary measures,
both domestically and through international cooperation”. In addition, the Inter-

Also in Article 4. “1. States have the duty to take steps, individually and collectively, to formulate international
development policies with a view to facilitating the full realization of the right to development. 2. Sustained
action is required to promote more rapid development of developing countries. As a complement to the
efforts of developing countries, effective international co-operation is essential in providing these countries
with appropriate means and facilities to foster their comprehensive development.”

Later it was regarded as the Millennium Development Goal n.°6.
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American Convention on the Prevention, Punishment and Eradication of Violence
Against Women (Convention of Belem do Para) and the Inter-American Convention
on the Forced Disappearance of Persons also contain the state’s responsibility
towards IAC. In the African system for the protection of human rights, there is
no mention to state’s responsibility on IAC’. However, most of Aftican states
are parties to the mentioned UN human rights treaties®, even though the African
Charter on Human and Peoples’ Rights is the only binding document that explicitly
addresses the right to development.

3. Extra-territorial responsibility

From the aforementioned international human rights instruments, it could
be argued that there is a legal obligation to IAC in health. Skogly also stresses
that the soft-law instruments offer a significant contribution to clarify the content
of states obligations related to IAC (2006, P.143). Thus, considering the State’s
responsibilities under the international human rights law, it is necessary to determine
whether these obligations are applicable outside its territory. This discussion gains
particular importance when a state engages in IAC in another country.

Salomon (2010, P.135) and Skogly (2006) draw our attention to the evolving
jurisprudence on civil and political rights that recognises the state’s responsibilities
outside its territory. For instance, the Human Rights Committee understands the
application of the Covenant to be within the state’s territory or jurisdiction regardless
of location but depending on the ‘power or effective control’ that the State Party
exercises outside its territory (HRC, 2004, Para.10). On the other hand, Skogly
emphasizes that the international courts and the Inter-American Commission on
Human Rights ‘have not had a systematic or a consistent practice’ (2006, P.165) on
determining extra-territorial obligations. For instance, while the European Court of
Human Rights in Loszidou v. Turkey (ECHR, 1996, Paras.58-64) recognized the state’s
responsibility in regard to the effects produced outside its own territory, in Bankovic
v. Belginm (2001)°; it adopted a more restricted view, relating the state’s primary
responsibility with its territory. According to Skogly, “by dismissing that there was a
jurisdictional link between the people in the radio tower and the contracting parties
members of NATO, the Court effectively dismissed the protection of the law by
the application of jurisdiction by any state”(SKOGLY, 2006, P.181-182).

Indeed, the only mention on international assistance is in regard to self-determination of peoples and the
responsibility of member states to assist them ‘in their liberation struggle against foreign domination, be it
political, economic or cultural’ at the African Charter on Human and Peoples’ Rights, article 20(3).

On October 2013, from African states, only Somalia was not party to CRC, and Sao Tome and Principe,
and South Africa have not ratified ICESCR.

The complaint regards the loss of lives during a NATO bombing to a radio and television station in
Belgrade in 1999.
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Indeed, while the European jurisprudence still lacks uniformity in regard to
this issue, the Inter-American Commission of Human Rights has taken the view
that states have human rights obligations beyond their territory. For instance, in
Coard et. al. v. United States, a case similar to Bankovic v. Belginm, the Commission
found the following concerning state’s obligations:

under certain circumstances, the exercise of its jurisdiction over acts
with an extraterritorial locus will not only be consistent with but
required by the norms which pertain... Given that individual rights
inhere simply by virtue of a person’s humanity, each American State
is obliged to uphold the protected rights of any person subject to
its jurisdiction. While this most commonly refers to persons within
a state’s territory, it may, under given circumstances, refer to conduct
with an extraterritorial locus where the person concerned is present in
the territory of one state, but subject to the control of another state
— usually through the acts of the latter’s agents abroad. In principle,
the inquiry turns not on the presumed victim’s nationality or presence
within a particular geographic area, but on whether, under the specific
circumstances, the State observed the rights of a person subject to its
authority and control (IACHR, 1999, Para.37).

The African system for the protection of human rights had the opportunity
to address this issue in Democratic Republic of the Congo v Burundi, Rwanda and Uganda
(ACHPR, 2003). In this first inter-state communication submitted to the African
Commission on Human and Peoples’ Rights in regard of violence against civilians
and illegal exploitation of national resources by the troops of Burundi, Rwanda and
Uganda, the African Commission understood that the respondent states should
provide adequate reparations to and on behalf of victims “while [their] armed
forces ... were in effective control of the provinces of the complainant state, which
suffered these violations” (BANKOVIC V. BELGIUM ET AL).

Although Gomez Isa (SD) considers that the discussion under the perspective
of economic, social and cultural rights has not received much attention so far, the
aforementioned international human rights instruments can provide the basis
for extra-territorial obligations related to this category of rights. Maintaining this
perspective, Skogly argues that, for instance, from the General Comments of the
CESCR, there is “no doubt that states are under legal obligations to ensure that
the effects of their actions internationally do not compromise the enjoyment
of economic, social and cultural rights” (SKOGLY, 2010, p. 148). According
to the CESCR, states “have to respect the enjoyment of the right to health in
other countries, and to prevent third parties from violating the right in other
countries, if they are able to influence these third parties by way of legal or political
means”(CESCR, 2000, Para.39). Likewise, Mesquita, Hunt and Khosla (2010, P.105)
emphasize that “states have a legal responsibility to ensure that their laws, policies,
and activities support, and do not obstruct, the enjoyment of the right to health in
other countries”.
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Therefore, not only should the extra-territorial obligations consist of states
refraining from taking action that might violate human rights during IAC initiatives,
but also it requires that states be active while promoting IAC. In this way, the
CESCR stresses that

States parties have a joint and individual responsibility, in accordance
with the Charter of the United Nations and relevant resolutions of the
United Nations General Assembly and of the World Health Assembly,
to cooperate in providing disaster relief and humanitarian assistance
in times of emergency, including assistance to refugees and internally
displaced persons. Each State should contribute to this task to the
maximum of its capacities. Priority in the provision of international
medical aid, distribution and management of resources, such as
safe and potable water, food and medical supplies, and financial aid
should be given to the most vulnerable or marginalized groups of the
population. Moreover, given that some diseases are easily transmissible
beyond the frontiers of a State, the international community has a
collective responsibility to address this problem. The economically
developed States parties have a special responsibility and interest
to assist the poorer developing States in this regard (CESCR, 2000,
Para.40).

In other words, from the statement above, it seems that states’ extra-
territorial obligations become even clearer when there is the need to provide IAC
during humanitarian crisis. In addition, it is during and after natural disasters, armed
conflicts and other humanitarian situations when IAC in health ought to be more
available. Also in General Comment 14, the CESCR has attempted to draw some
elements for prioritisation to IAC in health, in consonance with the right to health
core obligations'. Therefore, priority should be given to the provision of medical
aid, resources and supplies as well as safe and potable water and food. Special
attention should be also given to prevent and treat transmissible diseases.

On the other hand, the acknowledgement of extra-territorial obligations
gives rise to further concerns. Skogly (2006, P.71), for instance, questions whether
the states’ extra-territorial human rights obligations clash with the sovereignty and
non-intervention principles. She also asks what would be the implications of extra-
territorial obligations for multi-lateral and bilateral relations. Both questions are
complex and will not be addressed in this study.

“Accordingly, in the Committee’s view, these core obligations include at least the following: (a) To ensure
the right of access to health facilities, goods and services on a non-discriminatory basis, especially for
vulnerable or marginalized groups; (b) To ensure access to the minimum essential food which is nutritionally
adequate and safe, to ensure freedom from hunger to everyone; (c) To ensure access to basic shelter,
housing and sanitation, and an adequate supply of safe and potable water; (d) To provide essential drugs, as
from time to time defined under the WHO Action Programme on Essential Drugs; (e) To ensure equitable
distribution of all health facilities, goods and services” (CESCR, 2000, Para.43).
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4. Responsibilities to seek and provide IAC

At this point, a question arises as to whether there is the responsibility to seek
and/or to provide IAC in health. Regarding the obligation to seek IAC, whereas
ICESCR acknowledges the progressive realisation of economic, social and cultural
rights, State Parties also have immediate obligations. They must Zake steps to ensure
the full realisation of the rights 7o the maximum of its available resonrces 1ICESCR,
1976, Para.2(1)). The lack of resources does not exempt the State Party from its
obligations. In this case, financial and technical cooperation should be sought.

It should be noted that some interpretations on human rights treaties and
other instruments emphasize the responsibility of developed countries to provide
IAC. For instance, the CESCR observes that the resource availability mentioned
by the Covenant regards both domestic resources and those available through IAC
(CESCR, 1991, Para.13). Similarly, Mesquita, Hunt and Khosla (2010, P.107; 111),
recalling the outcome documents of several UN assemblies and high level meetings,
reaffirm the key role developed states play on IAC. For instance, the CESCR on its
General Comment 3 is of the view that the responsibility on IAC ‘is particularly
incumbent upon those States which are in a position to assist others in this regard”
(CESCR, 1991, Para.14). Furthermore, in its General Comment 14, the CESCR
emphasizes that:

it is particularly incumbent on States patrties and other actors in a
position to assist, to provide “international assistance and cooperation,
especially economic and technical” which enable developing countries
to fulfil their core and other obligations indicated in paragraphs 43 and
44 above (CESCR, 2000, Para.45).

In the Inter-American system, the Protocol of San Salvador stresses that
the adoption of necessary measures, including IAC, should be taken “to the
extent allowed by their available resources, and taking into account their degree
of development” (1992, Art.1). This standard is also supported by soft law. In the
context of HIV, for instance, the UN Declaration of Commitmentacknowledges the
role played by North-South, South-South and Triangular cooperation and reaffirms
the commitments of the Cairo Declaration on Population and Development
related to IAC. Concerning the obligation to provide IAC, Mesquita, Hunt and
Khosla (2010, P.113) reaffirm the difficulty related to the resources availability and
the amount that is expected from donors. For instance, the Cairo Declaration on
Population & Development urges developed states to meet the targets of 0.7 per
cent of their gross national product (GNP) for IAC with developing countries
(Alma-Ata Declaration, 1994, Para.83).
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While the obligation to seek is generally accepted, the obligation to
provide is contested by many States'!. Although treaties and soft law try to assign
responsibilities to states according to their capabilities in order to enable the
fulfilment of human rights, both responsibilities - to seek and to provide - are still
in need of more guidance for their implementation. While the existence of this
obligation is supported by the treaties, it requires clearer standards on ‘when’ and
‘how’ to seek and to provide IAC.

It seems clear that states should seek IAC when they lack resources to fulfil
their core obligations on the right to health. States could for instance, make use
of their diplomatic channels, also indicating their needs on their reports to the
UN mechanisms (CESCR, 1990, Para.10). In addition, despite of sought IAC, the
beneficiary country still needs to ensure that IAC initiatives will be developed in
a way in which they might adhere to human rights principles and do not violate
human rights.

Similarly, the capability to ‘provide’ IAC seems to be more complex than the
high value of a country’s GNP. For instance, the capability to provide technical
cooperation should consider, although it should not be limited to, the level of
expertise in the field or area that is sought. From this, it could be implied that
the obligation to provide IAC does not rely only on developed countries, since
developing countries too have an increased expertise in certain areas'”. That is the
case of the South-South cooperation which will be explored in the next chapter.
With the same view, in its report on the ICESCR and poverty, CESCR clarified that
the ESCR’s ‘core obligations give rise to national responsibilities for all States and
international responsibilities for developed States, as well as others that are “in a
position to assist”” (CESCR, 2001, Para.16). Therefore, a state should ‘provide’ IAC
when it is in a position to assist and it is requested to do so.

The next step is to discuss “how” to provide IAC. If one consider other
elements than only the GNP, it leads to different agreements, especially to new
ways to promote IAC, such as the triangular cooperation where the responsibility
to “provide” relies on two parties: one responsible for the knowledge transfer and
another who provides the necessary financial resources for the initiative.

For instance, Salomon cites the Swedish speech at the meeting of the Task Force on the Right to
Development in 2004 where it challenges IAC as a legal obligation and reaffirms that its practice is based in
a moral obligation. In Salomon, M.E. 2010. P. 141. Footnote n.108. See also statements made by the United
Kingdom, the Czech Republic, Canada, France and Portugal (UN Doc. E/CN.4/2005/52, para.76) and
Canada (UN Doc. E/CN.4/2006/47, para. 82).

For instance, Cuba, considered a developing country, is well-known by their advanced system on health
care;
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Udombana (2000) discusses the obligations of developed states to assist
developing states in realizing their economic, social, and cultural rights, concluding
that excessive emphasis has been placed on development aid to less developed
countries. In fact, for Udombana, more than aid is needed, including ‘the whole
broad meaning of the term “international cooperation™ (2000, P.783). Indeed, in
the balance of interests to provide IAC, states should have the real development
of other countries as the ultimate goal. And, if it cannot be the ultimate goal of
IAC, states should at least provide effective contributions for the development of
other states when they have opportunities to do so. At this point it is also important
to discuss ‘how’ to promote IAC in a way that it does not violate human rights or
provoke more dependency from countries that seek IAC to those who offer and
provide it. Those issues will be further addressed in the following sections.

5. Obligations to respect, protect and fulfil

There is a broad consensus that economic, social and cultural rights entitle
three types of obligations - to respect, to protect and to fulfil. The obligation to
respect requires that States do not interfere, directly or indirectly, with the enjoyment
of the right. The obligation to profect requires State parties to prevent third parties
from interfering in any way with the enjoyment of the right. Finally, the obligation
to fulfil requires that the State facilitates the access to the rights. It also requires
legislative measures, national plans and strategies (CESCR, 2000, Paras. 30-33).

Regarding the obligation to respect, Skogly questions the implications in
the current context of this obligation in foreign affairs or IAC (SKOGLY, 2000,
P.68). According to her, States must refrain from taking actions that may lead to
human rights violations in other territories. Following this view, Mesquita, Hunt
and Khosla (2010, P.116), emphasising the state’s human rights obligation to IAC
in health, conclude that the obligation to respect implies that when states engage in
IAC, they “must ensure their actions respect the right to health in other countries”
(MESQUITA, ET AL, 2010, P.116). Therefore, as a consequence of its extra-
territorial responsibilities, if a state’s initiative produces a negative effect on people’s
health, it will incur responsibilities. Skogly also suggests that the classic notion
of human rights obligations, in which states must refrain from interference, was
replaced by the duty to adopt positive obligations (SKOGLY, 2006, P.57-58). Thus,
states must not only refrain from violating human rights, but also take positive
actions to ensure their respect. For instance, when engaging on the provision of
health goods to other countries, it could be argued that is not enough to refrain
from providing expired goods. In this aspect, it could be suggested that states take
all steps to guarantee the safety of the goods during transportation and storage,
allowing them to be delivered in perfect conditions to the beneficiaries.
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Mesquita, Hunt and Khosla (2010, P.116) also emphasize that under their
obligation to protect, states must “protect against third parties undermining the
right to health in other countries”. For instance, states must be diligent in ensuring
that hired companies or transnational corporations comply with labour and

environmental standards as well as other human rights responsibilities (SKOGLY,
GIBNEY, 2010, P.0).

In the context of IAC to promote development, the obligations to respect and
to protect have particular relevance. Supporting this view, Amartya Sen emphasizes
that development is a process to expand freedom and human rights are an integral
part of it (SEN, 1999, P18). When development initiatives rather than promote
well-being, violate human rights, it cannot be considered development at all.

Skogly also reminds us of a third obligation that concerns the fulfilment
of the right to health (SKOGLY, 2006, P.61). In this way, to fulfil is to ensure the
realisation of the right to the highest attainable standard of health, including access
to health facilities and medicines. It includes the duty to facilitate opportunities for
the enjoyment of the right”’. Regarding IAC in health, Mesquita, Hunt and Khosla
(2010, P116) make the important point that the obligation to fulfil depends on
resources availability. Therefore, as in the other two categories of obligations - to
respect and to protect'* - states must ensure the necessaty resources (technical,
financial) when engaging on IAC.

It should be noted that the right to health contains some essential elements.
While interpreting the right to health, CESCR concluded that there are four
interrelated and essential elements concerning health-care facilities, goods, services
and programmes: Availability, meaning they have to be available in sufficient quantity;
Alccessibility, meaning they have to be accessible — physically and economically, with
no discrimination and with all the information concerned — to everyone within
the jurisdiction of the State party; Acceptability, in that they should be respectful
of medical ethics and culturally appropriate, including life-cycle requirements; and
Quality, meaning they must also be of good quality, e.g, scientifically approved
hospital equipment, safe and potable water, and adequate sanitation (CESCR, 2000,
Para.12). The Availability, Accessibility, Acceptability and Quality (AAAQ) elements
have a particular importance to IAC, although it also gives rise to some limitations
of TAC initiatives.

The category of facilitation was introduced by Mr. Asborn Eide in his report on the right to adequate food
and to be free from hunger presented to the CESCR on June 1999. In: Skogly, S. 2006, P.61.

The three categories of obligations entail positive and negative actions for which the allocation of resources
is necessary.
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Therefore, IAC in health should ensure Accessibility and Acceptability, ensuring
efforts are developed on a non-discriminatory basis and taking into consideration
the beneficiary country’s culture. Also, in regards to Quality, it requires that while
delivering health care products, for example, states and institutions acting in their
name must meet the highest standards - if not from the recipient country, from the
state provider of IAC - for safety and benefit of the target population and those
who may need to get in contact with all inputs.

Concerning the Availability element, it should be noted that while states must
ensure that health-care facilities, goods, services and programmes are available to all
those in need, IAC initiatives come to fill the gaps where domestic resources are not
sufficient, financially or technically (STOKKE, 1996). A question arises to whether
or how in critical gaps, where the lack of facilities, goods or services is high, IAC
should take the responsibility for their total fulfilment and, more specifically, which
donor or provider states should be called in, considering the sort of IAC that is
sought.

At the same time, the availability element seems to give rise to holding states
accountable if they fail to comply with the agreements made™. An example of
this situation is when a state has an agreement to provide another state with an
amount of certain antiretroviral drugs within a fixed period but it fails to fulfil
this obligation. It could be argued that the provider state has the obligation to
promote reparation, including adequate compensation for the eventual loss of lives
that the lack of medicines may have caused. On the other hand, if the provider
state took all the necessary steps to avoid this consequence but it still occurs, it
could also be argued that the provider state did not perpetrate any wrongful acts
and, consequently, should not be made responsible for the impact of these actions.
Therefore, to comply with the availability requirement is a complex issue on IAC in
health. In view of distinguishing the states’ obligations towards IAC in health, the
next section will attempt to articulate some core principles.

6. Core principles

When it comes to IAC in health, Mesquita, Hunt and Khosla stress that
IAC “should be directed to give effect to key features of the right to the highest
attainable standard of health” (MESQUITA, ET AL, 2010, P.114). Therefore,

5 According to the General Comment n.14 of the CESCR, paragraph 32: “As with all other rights in the
Covenant, there is a strong presumption that retrogressive measures taken in relation to the right to health
are not permissible. If any deliberately retrogressive measures are taken, the State party has the burden of
proving that they have been introduced after the most careful consideration of all alternatives and that they
are duly justified by reference to the totality of the rights provided for in the Covenant in the context of
the full use of the State party’s maximum available resources”. Supra.
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the right to health framework offers to IAC in health a range of principles that
should guide initiatives, such as non-discrimination, interdependence, participation,
transparency, monitoring and accountability, coherence and coordination, which
will be covered in the next sections.

6.1.1. Non-discrimination and equality

Non-discrimination and equality are key features on human rights and
should be guaranteed in their exercise. Interpreting the right to health, the CESCR
Committee considers discrimination any act in the grounds of:

race, colour, sex, language, religion, political or other opinion, national
or social origin, property, birth, physical or mental disability, health
status (including HIV/AIDS), sexual otientation and civil, political,
social or other status which has the intention or effect of nullifying
or impairing the equal enjoyment or exercise of the right to health
(CESCR, 2000, Para.18).

Considering the state’s extra-territorial obligations and the obligation 7 protect,
Skogly argues that states should ensure that third parties under their jurisdiction apply
the same human rights standards when operating in another country. Otherwise, it
would be discriminatory against those residing in another state (SKOGLY, 20006,
P.70). Therefore, states must make use of mechanisms to regulate the conduct of
third parties operating in other countries and to hold them accountable for their
acts.

Regarding the TAC in health, Mesquita, Hunt and Khosla also emphasize
that particular attention should be given to vulnerable groups, ensuring that IAC
initiatives will not reinforce discrimination or any other human rights violations
(MESQUITA, ET AL, 2010, P.116). To ensure both principles are applied, formally
and substantively, special attention should be given to “those individuals and
groups who have traditionally faced difficulties in exercising this right” (CESCR,
2003, Para.16). Consequently, to comply with its obligations, States must eliminate
discrimination formally and substantially, whether it occurs directly or indirectly,
through the adoption of legislation, promotion of policies, plans and strategies,
administration and resource allocation (CESCR, 2009, Para.10). Moreover, article
32(a) of the Convention on the Rights of Persons with Disabilities establishes,
regarding IAC, that the state’s obligation to ensure it is “inclusive of and accessible
to persons with disabilities”.

Limitations may also be faced in the implementation of this principle,
particularly during humanitarian crisis when IAC partners lack information on the
target population. However, it is possible to overcome those constraints through
dialogue with key actors and information gathering.
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It is acknowledged that stigma and discrimination have a serious impact
on people who need to have access to prevention, treatment, care and support,
specially people living with HIV and most vulnerable groups such as sex workers,
men who have sex with men, transgender people, persons who use illicit drugs and
inmates. Therefore, IAC in health should not reproduce or reinforce patterns of
stigma and discrimination. On the contrary, in compliance with states’ human rights
obligations, IAC should promote non-discrimination against the most affected
groups and fair treatment to everyone who might need health-care.

6.2. Interdependence

The interdependent relationship between all human rights has been
expressed by several international human rights documents. Taking this view into
consideration, Robinson makes the important point that those documents go further
when “[t]hey assert that these rights must be effectively enjoyed, whether a country
is developing or developed, and that a participatory democracy, based on the rule
of law, is the only system of government that can ensure the implementation of
all rights”(ROBINSON, 2005, P.27). It should be stressed that the right to health
is not confined to health care but also entails underlying determinants of health,
considering “the conditions in which people are born, grow, live, work and age”
(CSDH, 2008, P.1).

Economic, social and cultural rights cannot be guaranteed if civil and political
rights are under threat (CESCR, 2000). It requires that the right to health is not
viewed in isolation from other human rights. For instance, if a health facility is built
through IAC but people cannot easily reach it because of lack of transportation,
or if medicines are made available but nutritional support is still needed, or even
if people are not free from hunger, the efficacy of those IAC initiatives may be
compromised.

However, promoting health initiatives that take into account the human
rights interdependence is not an easy task and requires the existence of available
information and mechanisms for the integration and coordination of initiatives.

6.3. Participation

The right of every citizen to take part in the conduct of public affairs is
asserted by article 25(a) of the International Covenant on Civil and Political Rights
(1976). Interpreting this provision, the Human Rights Committee clarifies that
the conduct of public affairs “covers all aspects of public administration, and the
formulation and implementation of policy at international, national, regional and
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local levels” (HRC, 1996, Para.5). CESCR regards participation as a key element of
the right to health. In General Comment 14, it emphasizes the need to promote
participation “in all health-related decision-making at the community, national and
international levels” (CESCR, 2000, Para.11).

Potts argues that “active and informed” participation should be enabled,
giving people the opportunity to putissues onto the health agenda at the initial stage
(preference revelation), also in the formulation (policy choices), implementation
and monitoring and evaluation stages (POTTS, S.D. P.16-17). Supporting this
view, in a study on the promotion of health care in developing countries, Gauri
concludes that participation is constitutive of good service delivery (GAURI, 2005,
P. 79). Therefore, to establish formal mechanisms is essential in order to enable
participation. In this case, Hunt also suggests that the establishment of these
mechanisms should be guided by an accessible, fair, transparent and continuous
process (HUNT, 2008, P.63).

Likewise, Mesquita, Hunt and Khosla stress the duty to promote the
participation of the groups affected by IAC initiatives (2010, P. 115). In this view,
it is acknowledged that to promote participation of the affected groups may result
in ownership for initiatives implemented and their results. Some initiatives have
demonstrated that the lack of participation resulted in “inappropriate, unwanted or
unnecessary projects” (UNDP, 2007, P.9). It is also important to mention that to
promote participation during the context of armed conflicts and other humanitarian
situations can be even more complex, since issues of legitimacy may arise during
critical conditions.

While the importance of the participation of the population affected by
the initiative develops consensus among donors, the effective participation of
government representatives of the beneficiary country has been less addressed in
the design and implementation of official IAC initiatives. Two situations commonly
arise from IAC: official IAC being negotiated and implemented directly with
non-governmental organisations without acknowledging the government of the
beneficiary country and the launching of ‘top-down’ initiatives that ignore the
complexity of the beneficiary country. These practices, which have been traditionally
employed for the past sixty years, are nowadays being discussed with criticism, calling
for a different approach to IAC. Similar to the participation of the populations
affected by the initiatives, it is important to note that the effective participation
of states is a key issue to the success of IAC. In addition to the ownership and
acceptability of the initiatives, the involvement of states in IAC may also contribute
to providing coherence between national policies and IAC coordination. This point
will be further addressed in section 6.5.
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6.4. Transparency

Interpreting the right to health addressed by article 12 of ICESCR, CESCR
in its General Comment 14, CESCR also regards transparency as an important
element (CESCR, 2000, Paras. 45; 55). CESCR does not address in detail how
the principle of transparency should be read with reference to the right to health.
However, reading it in conjunction with article 19 of the ICCPR, this principle
should be regarded as the obligation to provide relevant information that might
have implications to the exercise of the right to health. Article 19 of ICCPR in
paragraph 2 states as follows:

Everyone shall have the right to freedom of expression; this right shall
include freedom to seek, receive and impart information and ideas of
all kinds, regardless of frontiers, cither orally, in writing or in print, in
the form of art, or through any other media of his choice.

At the recent General Comment 34 on freedoms of opinion and expression,
the Human Rights Committee emphasizes that the right of access to information
‘includes records held by a public body, regardless of the form in which the
information is stored, its source and the date of production”(HRC, 2011, Para.18).

In what concerns the right to health, Hunt notes that “[i]t is not possible to

propetly understand and meaningfully evaluate access to medicines policies and
practices without the disclosure of key information” (HUNT, 2008, P.18). The
author also argues that:

There is a presumption in favour of disclosure, which may be rebutted
on limited grounds (Guideline 6). Common sense confirms that the
principle of transparency not only requires that information be made
publicly available, it also requires the information be made publicly
available in a form that is accessible, manageable and useful (Guideline
7). An independent, trusted and informal body should be established
to consider any disputes that may arise about whether or not a
particular piece of information relating to access to medicines should
be disclosed (Guideline 8). This body should also provide guidance on
the legitimate grounds of non-disclosure. While Guidelines 6-8 have
general application to access to medicines, other Guidelines apply the
cardinal principle of transparency in specific contexts, such as public
policy influence, advocacy and lobbying (Guidelines 17-19) ”(HUNT,
2008, P.18).

Andersson (2008, P.134) also makes an important point about the need of
transparent processes. His approach to transparency suggests that it serves two
purposes: to increase the awareness of decision-makers and to give the public
insight and influence.
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Translating these concepts and elements into IAC in health, it means that all
partners have to clearly state the necessary information, at least, between themselves,
including the beneficiary country and groups affected. People and institutions have
the right to know everything that may concern their and their people’s health and
well-being. Therefore, it should include information about what, how, how much and
to whom the IAC is being designed and implemented.

6.5. Monitoring and Accountability

Monitoring and accountability are key issues for human rights. They require
knowledge about the situation to be faced and the establishment of clear objectives
and outcomes. In light of this, Robinson suggests that promoting accountability
in regard to human rights obligations may assist decision-making processes in
order to avoid undesirable or discriminatory outcomes (ROBINSON; 2005, P.35).
Monitoring and accountability are understood as part of the implementation of
the right to health, requiring the adoption of a framework, appropriate indicators,
benchmarks and remedies in case of non-fulfilment (CESCR, 2000, Paras.56-59).
Regarding accountability as a central feature of human rights, Hunt and Leader
suggest that it should also be promoted by States through councils, public hearings
and other mechanisms (HUNT, LEADER, 2010). Furthermore, among several
mechanisms, judicial proceedings can also help to turn States accountable about
their obligations related to the right to health.

Moreover, Potts suggests that the engagement on monitoring and
accountability requires a prospective and retrospective approach (POTTS, 2008,
P.13). It must look forward and back to all the IAC phases in order to ensure
the compliance with the agreed standards. Furthermore, considering the state’s
obligations 0 respect, protect and fulfil, the Maastricht Guidelines'® draws attention to
the obligation’s elements of conduct and result. While the obligation of conduct
“requires the adoption and implementation of a plan of action (...) the obligation
of result requires States to achieve specific targets to satisfy a detailed substantive
standard”"”. Moreovet, in the context of IAC Skogly and Gibney argue that other
actors should be assessed in addition to domestic governments, including foreign
states. Therefore, assessing the steps taken by all the partners of the initiative as well
the results and impacts in the original context gives rise to informed decisions and,
when necessary, the provision of remedies.

1 Maastricht Guidelines on Violations of Economic, Social and Cultural Rights, Maastricht, January 22-26,

1997.
17 Ibid at Para.7.

Revista Mestrado em Direito, Osasco, jul-dez/2013, ano 13, n. 2, p. 213-235 229



In the context of HIV, since 2001 the UNGASS Declaration has been a
relevant starting point to measure progress towards the fulfilment of HIV-related
commitments. Every two years states shall report their progress, guided by core
indicators. However, it does not recognise the commitments established through
“development assistance or aid programmes” as part of the monitoring and
accountability process (UNAIDS, 2009). Among its indicators, the only mention
of TAC relates to the financing resources received from international partners
(UNAIDS, 2009, P.85-88).

Moreover, the adoption of the Paris Declaration on Aid Effectiveness in
2005 can be regarded as an effort towards monitoring and accountability in IAC
(OECD, 2005). It sets five main commitments to guide it: ownership, alignment,
harmonisation, results, and mutual accountability. Also, in 2008, the UNAIDS’
report on the implementation of the “Three Ones” and Global Task Team
recommendations (GTT)"
aid effectiveness and UN Reform, argues that ensuring a sole monitoring and

, within the context of international efforts towards
evaluation system in which all international partners might participate had proved
to be difficult (UNAIDS, 2008). Therefore, despite the different efforts, there is still
a long way to ensure that countries and institutions comply with monitoring and
accountability requirements. The establishment of an independent mechanism to
tulfil this task and make countries and institutions accountable would be something
to look forward to.

6.6. Coberence and Coordination

Mesquita, Hunt and Khosla emphasize the need for the consistent and
coherent application of the international right to health to the national and
international policy-making process, with its integration into the several state’s
policies, programmes and practices related to health (MESQUITA, ET AL, 2010,
P. 116). For instance, in 2005, the World Health Report demonstrated that maternal,
newborn and child health were strongly linked, urging the integration with regard
to programming and resource mobilisation (WHO, 2005, P.10). As a result, a global
initiative called “The Partnership for Maternal, Newborn & Child Health” was
launched in the same year. To ensure children’s health, the initiative urges countries
and donors to strengthen joint strategies. Furthermore, it calls for integration of
children’s health strategies into nationwide health plans.

The efforts, nonetheless, must be coordinated. CESCR, in its General
Comment n.14 on the right to health, concludes that “coordinated efforts (...) should
be maintained to enhance the interaction among all the actors concerned, including
the various components of civil society”(CESCR, 2000, Para. 64). Coordination
between the different actors involved in IAC in health can bring the benefit to avoid

18

This Task Team applies the Paris Principles to the context of HIV.
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fragmentation and duplication of aid initiatives. The coordination of IAC initiatives
also gives rise to important implications to states’ responsibilities towards IAC.
In other words, it means that coordination has the potential to identify the gaps
where IAC is needed and fulfil them through, for instance, bilateral or multilateral
agreements. Consequently, the coordination of IAC in health should consider
the establishment of coordinating boards or committees with the important
task of coordinating the different needs, initiatives and actors, by making use of
mechanisms to promote IAC human rights’ guiding principles such as participation,
transparency and monitoring and accountability.

7. Conclusions

The international human rights treaties, jurisprudence and soft law seem to
provide enough basis for states obligations towards IAC related to the right to
health. The provision of medical aid, resources and supplies as well as safe and
potable water and food are, then, regarded as core obligations of IAC in health.
The fact that human rights obligations are not confined to a state’s own territory
provides that while engaging in IAC states should also respect, protect and fulfil
the right to health in other countries. Although some states ignore the obligation
to provide IAC, no doubt seems to arise as to considering states’ obligations to
provide IAC during humanitarian crisis. Therefore, to seek and to provide IAC in
health is an obligation on states that should be honoured.

In view of designing and implementing IAC, some guiding principles still
need to be drawn. For this purpose, it should be noted that IAC in health should
ensure the key features of the right to health. In other words, while engaging in IAC
in health, states should ensure that the principles of non-discrimination and equality,
interdependence, participation, transparency, monitoring and accountability,
coherence and coordination are in the core of their initiatives. There is a gap in the
literature in regard of other principles that might be relevant to IAC in health. For
instance, IAC in health should also consider the sustainability of the initiatives that
are being promoted. Thus, it could be argued that, in order to promote technical
cooperation in health, countries should be encouraged to transfer technology
and knowledge, without generating dependency from IAC initiatives, as it will be
explored in the next chapters. Although this is a non-exhaustive list, it is not clear
whether these broadly accepted principles are relevant to South-South cooperation.

In addition, the very implementation of these principles is found to be a
complex issue. In fact, the traditional way to cooperate - the North-South IAC,
promoted from developed to developing country - has been challenged by an
increasing trend that locates developing countries as providers of cooperation. This
change to the IAC scene may bring new perspectives on the guiding principles
detailed above.
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